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Counterstatement of Issues Pre sented. 


As was suggested by the Distriet Court the threshhold 
question presented to this learned Court for determina 
tion is whether a physician practicing his profession on the 


border of two contiguous states, under cireumstances akin 


to those of the defendant app llee (Dr. Anderson), is en 
eacing in interstate commerce and derives substantial 


revenue therefrom, within the purview of the statute. 


As an incident of such question, there also arises three 
other questi. 1s: (1) is the practice of medicine such as was 
engaged in by defendant-appellee to be subjected to the 
same regulation as are “goods” or “eommodities” forming 


« 


a part of “trade” or “commerce” and other commercial 
activities?: (2) does Section 302 CPLR meet constitutional 


requirements and standards?; and (3) was the “tortious 
act” which caused the accident and the personal injury an 
act or Omission Oi the defendant ippe lee, Ot thre unrelated 


act or Onussion or ne heenee of the ve hicle operator or 


his emptoyer? 
Counterstatement of Proceedings Uelow. 


Defendant-appellee, Dr. William H. Anderson, Jr. (here- 
after referred to as “Dr. Anderson’), moved the UT ited 
States District Court for the Western Distriet o° New 
York, Honorable John T. Curtin, Judge. for an order to 
quash the serviee of the summons and to dismiss the 
plaintiffs’ complaint on the ground that the court did not 
acquire jurisdiction of the person of that defendant, Dr. 


Anderson (7a-Sa).* 


Such motion was prediested on the basis that the service 


of the said process on Dr, Anderson, made in his office 
and home in the Commonwealth of Pennsylvania, by virtue 
of the long-arm statute of the State of New York—Sec- 
> tion 302 (a) (3) Gi) CPLR, did not subject him to the 
jurisdiction of the United States District Court fc > the 


Western District of New York (7a-Sa). 


The District Judge, after the most careful and exhaustive 
study and deliberation, dismissed the complaint (88a). 
In doing so, he wrote an opinion (68a-8la), and, among 


other statements made by him, said: 


“Viewed in this light. the statute can be said to be 
directed towards those manufacturers engaged in 
substantial interstate activity who can expect and 
who are capable of defending suits in foreign 
forums and, therefore, Dr. Anderson was not within 
that class intended to be subject to long arm juris- 


*Numerical references in parentheses refer to Appellants’ 
Appendix. 


ant 


terstate com 


trust context, 


meree under Sect 802 (a) (3B) vs he gleaned 
from the antiti 1 that term, 
5 which construct nt with the 
legislative imte arm statute. 
The practice oj as medicine, 
or Jaw, is predominately a local operation. The 


fact that a surgeon lives on the border of his state 
» of that 
border, does not alter the essentially local nature 
of his practice. Sine the practice of a protes 


and practices in two cities on erthe s1cle 


sion is predominately local in character, interstate 

COMMeErCE uncle r section SOP (a)(3) (11) should he 

construed to incorporate the profession-business 
: 


dichotomy, at least to exclide a loeai puysiclan Who 
}) 


treats lus patients im two 


ordering states. Under 
the antitrust laws, the practice of medicine has been 
said to be neither trade nor commerce within See 


tion | of the Sherman Antitrust Act” (7S8a-79a). 
Continuing, the Court further ruled: 


“In conelusion, then, Dr. Ande could not be 
subject to New York’s long arm jurisdiction on the 
basis of Section 302(a)(8) (ii) beeause his activities 


as a doctor cannot be considered commerce” (S0a). 


Pertinent Provisions of Section 302(a)(3) (ii) Civil 
Practice Law & Rules—New York. 


“See. 302. Personal jurisdiction by acts of non-domi 
cillaries. 


‘(a) Aets which are the basis of jurisdiction. As 
to a cause of action arising from any of the acts 
entunerated in this section, a court may exercise per- 
sonal jurisdiction over any non-domiciliary, or his 


4 


executor or administrator, who in person or through 
an agent: 


2 commits a tortious act without the state caus- 
ing injury to person or prope rtv wit the state, 
except as to a cause of action for defamation of 
character arising from the act, if he 


* * . 


“(ii) expeets or should reasonably expect the act 
to have consequenees in the state and derives sub- 
stantial revenue from interstate or international 
commerce; * * *” 


Counterstatement of the Facts. 
Defendant-appellee, Dr. Anderson, is a medical doctor 


and surgeon, and throughout his career has heen so en- 
gaged, and has had his office for the practice of his profes- 


sion in West Springfield, Pennsylvania, which has a popu- 


lation of ab ut 500 persons, where he also resides, and, 
in his words, this community “is almost dir «tly on the 
border of the States of Ohio and Pennsylvania” (40a). 


West Springfield has no hosp‘:al or medical institution 
of its own, in its general area—the nearcst hospital to 
this area in Pennsylvania being in Erie, Pa., a distance 


or 


of about 25 miles away. 


The doctor has been duly licensed to practice medicine 
and surgery in the Commonwealth of Pennsylvania and the 
State of Ohio. Although he h:d been so licensed in and 
by the State of South Carolina, he does not practice there 
and has no office in that st..te. 


The only office that he has maintained for his practice 
has been and is in West Springfield, Pennsylvania, where 


he also resides. He has no other office anywhere. 


Dr. Anderson is a member of the Pennsylvania Medical 
Society and also of the Erie County Medical Society. Ile 
was and is the official school physician of the Northwestern 
School District of Albion, Pennsylvania, and renders his 
services at the school, which is about eight miles from his 

office-home. He receives no compensation for such services. 


The population of Albion 1s about 1,800 persons. 


Dr. Anderson visits and treats some of his patients in 
Brown Memorial Ilospital which is situated in Conneaut, 
Ohio,—less than five miles from West Springfield, Pa., and 
Conneaut has a population of about 14,550 persons. The 
Brown Memorial Ilospital is the nearest hospital to West 
Springfield and that area generally, the other hospital 


being in Erie, Pa., a distance of about 25 miles. 


In response to an interrogatory by plaintiff (9a) as to 
how many hours he spends practi »ng medicine in the State 
of Ohio, Dr. Anderson stated he averages 14 hours a week, 
and does so in “making his rounds and surgery at Brown 
Memorial Ilospital from approximately 8:00 A.M. to 10:00 
A.M. every day of the week” (89a); and answering inter- 
rogatory +17 as to how many patients were referred to 
him for medical examination, diagnosis or treatment by 
Ohio physicians or surgeons during the year 1973, Dr. 
Anderson answered “approximately 4 patients” and that he 
was one of only two doctors who operate in Brown ?‘e 
morial Hospital (40a). 


Most of the doctor’s patients are local residents of Penn- 
sylvania, living in communities and areas adjoining and 
close by to his office. Also, because of his skill and ability, 
patients are referred to him by other physicians from 


various parts of thé tate, and in a ve ‘Ww instances, 


d | } loct co fr , 
very Tew pat ents are Or Led i] y doeto!l brom 
{ 


1] ty 4 | a | leertnep 3 
Ohio (40a) lis reputation | uc) i ving in 


nearby Albion, Penn 


| 


seek his 
KnOWh to pel 
School District 


chool doctor 


ne Same as 
enerallv In a g number of 


commit 


on of neces- 
in nearby 

Conneaut, Olio, w ‘ Pennsylvania 
boundary, and 
and treatment 
week for 
about five patient ( , | * sta\ : r ver short 
duration, averaging ¢ inemet f about one week 


(39a-40a). 


All of the patients seen or treated by Dr. Anderson in 
the State of Ohio are seen or treated in Brown Memorial 
llosp tal or in his office in West Springfie ld, Pennsylvania. 


Dr. Anderson testified that he spends approximately 74 
hours each week in his practice (39a). 


Background of the plaintiffs’ cause of Action. 


Plaintiffs’ claim is for personal injuries, alleged to have 


been sustained by plaintiff, Frances J. Markham, on Febru- 


( 
al | Q7 e was st om lL emplo { it 
hooth as at eto nthe s York State ruway 
Riou HO 1] Nt Yor (| i) 

, . ey 
Defendant Robert K. Ga 1 chau ir-employee of de 
fendant, Kap Pru ( ! a oto! 
ehicle am is he O} 1 ! tor truck t Oo hy 
the area ¢ e Tou oot AE 1 hove oeatiol thr cle 
of the el YD thie T l hoot and W eh 

caused some nyu to tl il | ! hie ‘ 

of such | Isa) { ul dig Adm. Report No 
wreces 

(o-a}. 

The mis n wa est ( e Federal Highway 
Admuinistratio ] Pror ts report cover the same 
( hR ort No. 7 e quote pert if ! nes 

1! t er) denarted Bast ¢ 

at 9:30 p.m. o io ruin CZ. 1972 \ ! load ot 
stee! beams ul at Madison, Ohio at 4+ a.m 
Kebr rv 1s, the ¢ ( the ae {¢ 1. «eC eril 

tance of 370 miles in 61/2 hours driving time, ave! 
agi 6.9 miles per hour Lhe ept in the sleeper 
berth of the truek at Ma on, Ohio, until 1O acm. A 
eordin to the di er’s lous, wl i were not current 
at the time of the accident, he left Madison, Ohio 


at 10 acm.. and traveled a distance of SO miles to 
Rip ne New York in 2 hours and 1D) minutes, avel 


Or 4 ] 


aging 39.6 
“The driver's logs indieate that he had tray led 


a distance of 450 miles in 8 hours and 45 minutes, 


averaging 53 miles per hour when the accident oe 
eurred” (p. 9). 


In his summary and conclusions, this investigator, with 
out any medical training, rendered the following medical 


and lay opinion, as appears in his report on page 9: 


“Whether or not the driver had taken his daily 
insulin in the morning, on the day of the accident 


eould not definitely be determined However, thi 
driver admittedly had consumed amphetamines to 
stay awake during the trip. Amphetamine is a cen 
em stimulant and can cause In 

metabolism. Whether this 

true for a subject suffering from diabetes is 

not known. lIlowever, the ‘iver’s symptoms were 
compatible with either hy r or hypoglycemia since 
both ean result 3 ‘rsonality changes and a loss 
of consciousness. der any circumstances it would 
appear that if the driver d ake a dose of insulin 
in the morning of the d: © accident, it did not 
maintain a normal blood sugar level. This could 


have been due to excessive fatigue, other health 


problems, irregular reals and possibly 
amphetamine.” 


“While searching the truck, a police oflicer found a 
hypodermic syringe, a bottle of insulin inside a 
thermos bottle and several pills identified as am- 
phetamines. <A test of the driver’s blood sample for 
alcohol and drugs taken at the hospital proved nega- 


= ¢ 


tive” (p. 5). 


“The truck driver 56 years of age, was married and 
a sident of East Springfield, Pennsylvania. Ile 
was employed by the motor carrier on October 4, 
1958. The driver left the carrier’s employ on May 
11, 1962, due to a heart attack and at this time his 
family physician found he was suffering from dia 
betes. On September 15, 1962, he returned to work. 
The driver claimed 38 years experience driving com- 
mercial vehicles. Ile had a valid operator’s license 
issued by the State of Pennsylvania” (Report, p. 
od). 


The driver of the motor vehicle (Gray) had a history 
of diabetes since 1962 and has been continuously employed 
to date, but examined and under the eare of Dr. Anderson 
at regular intervals, the last one being had on June 28, 
1971, following which Dr. Anderson completed a printed 


9 


questionnaire of the Department of Transportation con- 
taining a Medical Examiner’s Certificate, to which cer- 


tificates plaintiffs’ attorneys refer and discuss (-va, 49a). 

In the June 28, 1971 certificate, the doctor stated of his 
patient Gray, that the latter was “Diabetic on 40 ¢.c, Lente 
Insulin.’ which was not mentioned to the Court by plain 
counsel! nor made part of the plaintiffs’ Appendix, 
as been marked as Exhibit #19, and another 
exhibit marked #20 whereon Dr. Anderson stated “Mr. 


on 40 ee Lente Insulin. * * * His 


‘(’ since being regulated.” 


Wholly unsupported is a statement by plaintiffs’ coun- 


sc} that Gray “required insulin by injection daily.” Like- 


wise, contrary to the faet is counsel’s statement in his 


memorandum at page 25a: “However, due to defendant 
Gray’s requirement of insulin by injection, he was not 
phvysiea ly qualified to operate motor vehicles in inter- 
state commerce and the re quirements of the Federal 
Motor Carrier Safety Reeulations” (see also pp. 49a 


her 
things, that “* * * prior to February 18, 1972 me ve ia 


fendant William H. Anderson, Jr., a medical doctor, 


50a). And, in the complaint it is alleged, among ot 


examined defendant Robert E. Gray and wilfully or reck 
lessly or negligently certified that defendant Robert E. 
Gray was qualified to operate motor vehicles in aecord- 


ance with Federal Motor Carrier Safety Regulations” 
(paras. 4, 42-52). 


Plaintiffs’ counsel nowhere states in their papers and 
briefs the fact that the Regulations referred to by them 
were supposed to have first became effective January 1, 
1971, and that never before was the subject of diabetes 
ever discussed or mentioned as a_ possible disabling 
disease in such Regulations or the effect it might have 
upon operators of motor vehicles, or from disqualifying 


them from 


4 sled 
Regu ation 


true) oper 


Ww re 


Anderson 


months 
become operative, 
be In rood 

to con 


he had for 


placed in his 


and sur 
wis quali fie d 


thie opinion of 
a motor f 


Opinion 


ample bor 


eounsel’s deserip 
recrettable 


Giray told the investigator that he had driven the ve- 
hicle a distance of 450 miles in eight hours and 45 min- 
utes, averaging 53 miles per hour (p. 8): that “he felt 
sleep,” (p. 7). The investigator then speculated the Opin- 
ion that Gray’s condition at the time just prior to the 


other healt problems, trrecular meals and possibh 

use of amphetamine” (p. 9). Be it one or more than one 
oF the above, the cause of the mishap had 5 origin 
there, and it was not any “tortious act” of Dr. Anderson’ 
and not within the meanir f that term as used in the 
LO} arm statute 


Wi point to the fact that the nvestigator’s report 


a to dise e any competent medical opinion indicat 
me that tlie oO! 1 Ol tiie CaAUseC of the aceide nt mn alt 
have had its roots in the driver’s physical exhaustion 
from the trip, “excessive faticue,” “irregular meals” with 
resultant effects tuerefrom, “possibly the use of ampheta 
mine” or ome illness or condition denominated by thre 
investigator as “ot r health problems.” No considera 
tion was given to the foregoing in checking the cause but 
the easiest thi to ao wa for eounsel to point at lr. 
Anderson and make use of the phrase “tortious Aet.” 


POINT I. 


Defendant-appellee, a duly licensed physician, prae- 
ticing in a rural area of Pennsylvania, and serving local 
residents only, and compensated by them, is not engaged 
in interstate commerce, and his earnings (revenues) are 
derived from his local area patients. 


Determinative of this appeal, and the. basie premise 
on which this action is predicated, is the answer to the 
question, whether a medical doctor, practicing his profes- 
sion locally in an area such as West Springfield, Penn- 
sylvania, with a population of about 500 persons, and 
which is located, in the words of Dr. Anderson, “almost 
directly on the border of the States of Ohio and Pena 


sylvania,” becomes engaged in interstate commerce, when 


few Ohio residents as patients in a hospital 
situate in closeby Ohio and on the border of the two 


the other and nearest hospital in Pennsylvania 


Words: 


“From ie fa a yu | above, Dr. Ander 
son’s medical practice fad essentially local 
nature, and therefore, he should not be expected 
Or CONSE red capal le of defending sul foreign 


forums” (10). 


he Court said: 


rie oh nor ean Dr. Anderson’s actions, which are 
from the facts inherently of a local nature, be 
considered interstate activity which would subject 
Dr. Anderson to New York jurisdiction under Sec- 
tion 302 (a)(3)(ii).” 


Such decision is in a “1 4 views as expressed 


by the highest authorities, subseribe to the same. 


The statute referred to is New York’s long-arm statute 


and it treats with grounds whereby jurisdiction of non- 


domicilaries might be aequired in foreign forums, on such 


basis as that substantial revenue is derived by non-domi- 


ciliaries from interestate or international commerce. Plain- 

iffs invoke that statute and by means of which they 
attempt to have Dr. Anderson subjected to the jurisdic- 
tion of the United States District Court for Western 
District of New York, urging that, despite the local nature 
of his medical practice, he derives revenue from interstate 
commerce, and is engaged in it. 


The Court below held that Dr. Anderson’s services and 
practice are not of an “interstate activity” character, but 


a “local nature” and impliedly held that his 


rs or revenues are not derived from interstate com- 


so that the court has no jurisdiction over him. A 


principles sustain the fore 


The Sherman Anti 
enacted to law by the C rress 
aints being applied to free competition in business and 
commercial transactions in connection with production, 
the market to the detriment 
services to the injury of the 
Leader, 


Act, frequi it reference 


commerce among the several 


”* is made so as to embrace 
commercial transactions an 


protected by the Act. 


The various courts 


“eommerce és with d 


Mr. Justice Story in The Schooner Nymph, 18 F. Cas., 


page 506 (No. 10,388), «de fined “trade” in this way: 


“In the first place, the word ‘trade’ is often, 
and indeed cenerall used in a broader sense, as 


equivalent to occupat on, employment or business 
whether manual or mereantile. Wherever any occu 
pation, employment, or business is carried on for 
the purpose of profit, or gain, or a livelihood, not 
in the liberal arts or in the learned professions, 
it is constantly called a trade.” 


‘tailored 


The proseriptions i th 
for the busn 3 | eae ’ m-commercial 
} tl ( SSiONS. 


ects OL the 


She rman 
meedieime anc 
hecause they 


definitions of 
word rele ions” (eiting 
cases) (p. HPO). 
Throughout the development of federal antitrust ' v 
limited exclusion 


a 


there has been judicial recognition of 
from the seope of the anti-trust 


of “learned professions” 


la ] lusion is not favor hest ed upon pro 
{ ol the ¢ rts ; i professional uit the 
eXclUSsiOn ! rt trie ! age o the statu ind 
the peculiar nature of 1 services rendered, The courts 
fined nothing to suevest that it ould not continue to be 
j ‘ a ? rel Li ( ( l eo! nave 
continued to 1 rye nd ay t} r tio 
\ lin G Marl ‘pra it nage 13 
iy cLoppr on’ « ! rest n 
two ch le ! e United Stat Supres 
Court Pho ‘ . ad that one vel in 
rl ( 0 1) nl Ollo 7 ‘ nN 
! i j / xe j 1 
dam ¢ 2 S. 645, 653, 51S. Ct. 587,59 nel 
{ it ( ( rt. B t fo nro et 
ect of commer ] il Ba iI] 
( \ nal Leaaue j , nal BB / 
( S. 200, 209, 42 (Ct. 465, 466 Meven 
thi ( ( ibstantial expanded 
1 \ } | nil 
, . { { - 4 
{ ‘ rned pro rn not at ref { 
tation il parent ( upp ed, ) 


That the defendant-appellee, Dr. Anderson, is a member 


of a learned profession and 0 engaged, cannot be dis 
puted factually, and, to establish the distinetion between 
one engaged Wb @ earned prote on and in a tra I t 
commerce, we tace leave to quote Trom the case of Li 


coln Roche ley 7] ist € 0.2’. / reewan, ot N \ Pd 8 a 


‘A profession is not a business. It is distin 
enished by the requirements of extensive formal 
training aid learning, admission te practice by a 
qualifying licensure, a code of ethies imposing 
standards qualitatively and extensively hevond 
those that prevail or are tolerated in the market 
place, a system of discipline of its members for 
violation of the code of ethies, a duty to subordinate 


‘4 
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financial reward to social responsibility, and, no- 
tably, an obligation on its members, even in non- 
professional matters, to conduct themselves as mem- 
bers of a learned, disciplined, and honorable oc- 
cupation.” 


Included in the long-arm statute discussed above is 
subdivision 3 (i) which is not pertinent to a considera- 
tion of this appeal, but in which subdivision reference is 
made to “derives substantial revenue from goods used or 


consumed or services rendered in the state.’ 


In the exercise of caution and full protection of the 
rights of Dr. Anderson, we wish to further quote fron 
the Lincoln Rochester Case, supra, where the New York 
Anti-Trust statute (Donnelly Act) was discussed: 


“The view OXPTesse | by the then Attorney Gen 
eral indicates that the use of the word ‘service’ wa: 
confined to a commercial or business setting” (p. 
ay 


Also, we wish to indicate that Dr. Anderson in his 
answers to plaintiffs’ interrogatories ga‘ testimony that 
his practice of medicine in the State of Ohio was _ re- 
stricted to and in Brown Memorial Hospital with his own 
patients—never elsewhere in that state. 


The fact that some very few of his patients were from 
Ohio and crossed the border of the two states to see him 


is of no legal consequence and does not make such practice 
as an interstate activity. In the case of Riqgall v. Wash- 
ington County Medical Socte ty, 949 FF. 2d 26( 
from the States of Arkansas, Oklohoma, Kansas, Mis- 
souri, Texas and other states, came for medical at- 


patients 
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tentio’ to the plaintiff, a medical doctor with offices in 
Praire Grove, Arkansas, the Court ruled: 


“The mere fact that plaintiff at his locatica in 
Arkansas may be treating patients from «other 
states who must travel interstate does not result 
in practicing his profession in interstate commerce 
as the transportation of such patients is inci 
dental” (268). 


Mr. Justice Holmes writing for the Supreme Court of 
the United States in Federal Buseball Club v. National 
Leaque of Professional Baseball Clubs, 259 U. S. 200 
at 209, said: 


“As it is put by the defendants, personal effort, 
not related to production, is not a subject of com- 
meree, That which in its consummation is not 
COMINE TCE dloes not become COmMmMerce AMON the 
States because the transportation that we have 
mentioned takes place.” 


We again take leave to refer to the Court of Appeals in 
the Goldfarb v. Virginia State Bar, 497 F. 2d, supra, 


al 


where, at page 16, it was stated: 


“The fact that a service nay he utilized by one 
coincidentally engaged in interstate travel will not 
establish jurisdiction under the Sherman Act. 
This is true even where one crosses state lines for 
the sole purpose of purchasing the service.” 


In a footnote (number 49) following that declaration 
appears this remark with a humorous example: 


“The fact that some of plaintiff’s patients might 
travel in interstate commerce does not alter the 
local character of plaintiff’s hospital. If the con- 
verse were true every country store that obtains 
its goods from or serves customers residing outside 
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the state would be selling in interstate commerce. 
Uniformly, the courts have held to the contrary.” 
saheth Hospital v. Richardson, 269 F. 2d 167, 
170 (8 Cir.) : 

res 

2. CLO 


Where the iinpact of the disputed trade practice upon 
interstate commerce is “merely incidental to defendant’s 


local activities” no jurisdiction exists under the Sherman 


Act. 


Kallen v. Nexus Corporation, 


See also: 


Sun Valley Disposal Co. uv. Silver State Disposal 
Co., 420 IF. 2d 341, 343 (9 Cir.) : 
United States tr. Frankfort Distilleri ew ie ee 


Bass Sots 


Significantly, we point out the fact that nowhere in 
their papers or brief do plaintiffs assert that Dr. Ander- 
son has a medical office or is otherwise engaged in the 
practice of medicine in the State of Ohio, other than in 
the Brown Memorial Hospital. 


Plaintiffs’ principal argument is predicated on the fact 
that defendant, Dr. Anderson, with his medical offiee and 
home in West Springfield, Pa., visits Brown Memorial 
Hospital which is located in Conneaut, Ohio, the immedi- 
ate vicinity of the doctor’s office, that a few of his hos- 


pitalized patients come from Ohio and receive post-oper- 
ative care in his office, and that Brown Memorial Hos- 
pital accepts him as a visiting doetor and surgeon. 


Mature and realistic consideration given to the situa- 
tion prevailing in that rural area reveals the fact the com- 
munities thereabouts are in great need of medical and 
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iospital care and attention and are extremely happy at 
receiving it under the attendant circumstances. Short 
distances on either side of the state border are meaning 
less to the local residents, just SO they eceive the medical 
attention they require. In that circumstance, they care 
little, and are concerned less with interstate commerce reg 
ulations which do not concern them, when they are une» 


pecter ly aflilieted with medical emergencies Or serious 


illnesses—when they can get prompt and devoted a 


tention from Dr. Anderson, who is at hand and work 


hours every week, in his dedicated efforts to give 

all. IJlis patients are not interested in traveling 
miles to the nearest other hospital in Hrie, Pa., when 
they are in pain. In the words of Judge Curtin when 
he referred to Dr. Anderson’s practice: It is “inherently 
of an essentially local nature.” 


It was held in the ease of United States v. Yellow Cab 
Co., 332 U. S. 218 at page 253, that an activity which is 
part of a “general local character” is less likely to be 
subject to the Sherman Act than is an activity which 
constitutes an “integral part” of interstate commerce. 
The mere involvement with some facet of interstate com- 


meree has not been deemed. sufficient to 


support juris 
diction under the Sherman Act 


The fact that a serviee is occasionally utilized to facil 
itate interstate activities does not subject the one provid 
ing that service to the proscriptions of the antitrust acts. 


Hvanston Cab Co. v. Chicago, 325 F. 2d 907 (7 
Cir:) 


A consideration of the reported cases dealing with this 
subject leads to the conclusion that the eourts hold that 
the learned profession exemption is not a personal im- 
munity from prosecution under the antitrust laws, but it 
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is a recognition that the Sherman Act prohibits only 
those restraints which are upon trade or commerce—com- 
mercial transactions and activities—taking place among 
the several states or with foreign nations. 


It is respectfully submitted to this learned Court that 
extended argument or the citation of additional cases 
dealing with the “learned profession” exemption is un- 
necessary so as to present the well-accepted principle that 


the practic of medicine is not subject to the provisions 


of the Sherman Act, for the dual reasons that it Is, as a 
profession, neither trade nor commerce, in interstate 
commerce or in any other sense; and, secondly, it is ex- 
empt from the Act because it is an engagement 
learned profession. 


For the reasons mentioned herein, the earnings of Dr. 
Anderson—or in the words of the section under discus- 
sion—Section 302(a)(3)(ii)—“substantial revenue from 
interstate or international commerce”—are not derived 
from interstate commerce, but are earned from “an es- 
sentially local nature” of medical practice, and which is 
“predominately a local operation,” as was characterized 
by the court below. 


On the basis of the foregoing the order of the court 
helow should be affirmed. 


POINT II. 


Plaintiffs’ use of Section 302(a)(3)(ii) CPLR of- 
fends traditional notions of fair play and substantial jus- 
tice and thereby deprived defendant-appellee of due 
precess. 


Shorn of all irrelevancies, it is undisputed that Dr. 
Anderson did not have any office for the practice of 


os 


medicine or surgery or for any other purpose in the 
State of New York, that he did not reside in New York, 
that he was not engaged in any activity of any kind in 
New York. He derived no income or revenue from any 
source in the State of New York. He had no patients 
nor rendered any services or treatment of a medical 
nature to any person in this state. 


Dr. Anderson was a resident of and had an office and 
practiced medicine on Route 20, West Springfield, Penn- 
svlvania. On December 4, 1973, he was served with a 


summons by a United States Marshal in his offiee-home 
at the above location. 


Hlis entire time, effort and attention were devoted to 
the practice of medicine and surgery in his home State 
of Pennsylvania, except as previously indicated, when he 
attended at Brown Memorial Hospital. That was the 
world in which he worked and lived. 


Dr. Anderson unexpectedly found himself as a defend 
ant in this lawsuit in the United States District Court 
for the Western District of New York, situate in Bul 
falo, New York, at a distance as stated by plaintiffs’ 
counsel of “approximately 110 miles from Dr. Ander- 
son’s residence and place of business” and “whatever in- 
convenience is alleged on the part of Dr. Anderson in 
defending a suit in an out-of-state forum is actually 
fictional” (plaintiffs’ brief, p. 27). The reasons for those 
and other statements there made by counsel are unsound 
and were made under their mistaken impression that 
they might find some advantage by bringing it before 
this Court. The question of insurance is irrelevant and 
this learned Court is not concerned with such matters. 
Such statements are in poor taste and unwarranted. As 
a matter of fact, that brings to mind a familiar principle 
of due process to the effect that the maintenance of a 


lawsuit against a non-domiciliary should not offend tra 
ditional notions of fair play and substantial justice. 


To require Dr. Anderson to travel the distances indi 
cated in each direction on numerous oceasions with re 
gard to pre-trial procedures, ete., is burdensome and a 
serious matter not alone for Dr. Anderson who works 74 
hours each week, but more serious and burdensome for 


his patients who would be deprived of his attention and 


| 
treatment during such absences, 


Normally the instituiton of a lawsuit may be proper and 


“ 


regular, but, in the instance of this action, it is otherwise, 
and merits criticism and even condemnation. This action 
is entirely unnecessary and is intended to harass Dr. 
Anderson and lacks good faith in its institution 
prosecution. 


Plaintiffs’ counsel makes light of the deprivation and 
hardship visited upon the defendant concerning his de- 
fense of the within lawsuit by stating that “whatever in 
convenience” he suffers in this litigation would be “fie- 
tional.” That is a gross understatement of the facts. 
Dr. Anderson regards this lawsuit as a serious matter, 
not a “fictional” matter, especially where it involves the 
attention, effort and waste of his time unnecessarily, in 
view of the fact which we respectfully call to the atten- 
tion of this Court. 


There is another action now pending in the United 
States District Court for the Western District of Penn- 
sylvania, by these yory plaintiffs, demanding damages 
for the same alleged injuries, being handled hy the same 
plaintiffs’ counsel, and against Dr. Anderson, as a lone 
defendant. That Court is located in Erie, Pa. The 
docket number of that case is 74-0011-Frie and beat 
date January 24, 1974, and served March 8, 1974. Tho 


defendants in the ease before this Court are resi- 
dents of and a lable at all times in Pennsylvania for 


service of process there, but they were not included. 


Such treatment accorded to Dr. Ar‘lerson proves highly 


prejudicial, unfair and burdensome to mi and persons 
dependent upon him with regard to their health and in 
cidences thereof. Plaintiffs mieht that s 1 Om 
for practices are imposed on the defendant in an attemnt 
to COMMpLS t thr statute neared ne ther it pr te 
lit ate wit! Hl , VV ¢ is] What is tl nec t ot 
two identical laws { If the lon rin statute 7 
upon by plaintiffs affords such treatment, in vir of ¢o 


trolling and unquestion 
unmindful of due process of law to which Dr. Anderson 


is entitled 


Internat 


nal Si ie 


a due process requires only that in order 


to subject a defendant to a judgment in personam, 
to subject a defendant to a judgment in personam, 
if he be net present within the territory of the 
forum, he have certain minmium contacts with it 
such that the maintenance of the suit does not of 
fend traditional notions of fair play and substantial 
justice. Melliker v. Meyer, 311 U. S. 457, 463.” 
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The courts have zealously safeguarded the due process 
rights of non-domiciliaries in a great number of de 
cisions, and from one of which we quote: 


In Spectacular Promotions v. Radio Station WING, 
[3 lw) 


272 Fed. Supp. 734, it was expressed in this manner: 


“In determining whether or not a particular situs 
is a place of injury in the jurisdictional sense, we 
must be mindful that however ‘minimal’ the burden 
of defending in a foreign tribunal, a defendant 
may not be called upon to do so unless he has had 
the ‘minimal contacts’ with that State that are a 
prerequisite of its exercise of power over him.” 
HTanson v. Denckla, 357 U. S. 235, 251. 

We repeat, for emphasis, that Dr. Anderson was not 
present in the State of New York, that the process of this 
Court was served on him in his office—-home in the €  1- 
monwealth of Pennsylvania, that there has been no proof 
presented to the Court that he ever had any “minimal 
contacts” or any contacts of any nature whatever, in 
New York, and the lawsuit at bar has been and will 


continue to he burdensome and a hardship on him, his 
patients and others. 


This learned Court had before it the ease of Fon 
tanetta a. American Roard of Internal Vedicine, 4?] 
F. 2d 355, where it enunciated the of law in this 


manner, at page 307: 


“International Shoe Co. v. Washington, 326 U.S. 
310, laid down a new due process test for juris 
diction: Were the contacts with the state sufficient 
so that allowing a non-domiciliary defendant to be 
sued there did not ‘offend traditional notions of 
fair play and substantial justice?’” (p. 316). 


This Court held in that case that the activities of that 
defendant did not rise to the level of doing business. 


OF 
“av 
In this case at bar, we urge that Dr. Anderson was a 
total stranger in, and engaged in no activity of any kind 
in, the State of New York at any time. 


We wish to submit the following from McKinney's 
Book 7 B, Civil Practice Law and Rules, Practice Com- 
mentaries, Joseph M. McLaughlin, C302:19. General, 
page 97: 


“The most noteworthy feature of subparagrah 
(3) is that the mere occurrence of a tortious in- 
jury in New York still does not suffice as the basis 
of personal jurisdiction. * * * Under the 1966 
amendment, where the defendant never enters New 
York, but he sets in motion forees which result in 
injury in this ease, there is no jurisdiction over 
the nonresident unless other contacts, prescribed 
by the statute, are fimd.” 


Assuming arguendo that Dr. Anderson set in motion 
forces which result in injury in this state, which in fact 
he did not, and sinee he has not entered New York, 
does it not follow that the court has not acquired juris 
diction over him, as there were no contacts had by him in 
the state? 


POINT III. 


The “tortious act” causing the mishap resulted from 
events directly imputable to the motor vehicle owner 
and/or operator, and have no relationship to defendant- 
appellee or his medical services. 


Gn February 18, 1972, at a toll booth in Ripley, New 
York, on the New York State Thruway, defendant Rob- 
ert IX. Gray, a motor truck chauffeur, driving his em- 
ployer’s (defendant Kaplan Trucking Con:pany) vehicle, 


I6 


toll booth as he was passing through it 


, resulting in some injury to plaintiff, Frances 


there ¢ miploved. 


ration condi 
Information 
‘hauffeur (Gray | driven ( } » from 

Indiana, 

Wiles nm eit hours and 

and “sleepy.” The finding oO] 1\ my tTigator wi 

that “This could have been ! xeessive fatigue 
other health problems, Irregular als and possibly thr 


use of amphetamine.” 


Admittedly, Gray had some = form liabetes sinee 
1962, but was under the regular care { *. Anderson, 
who reported in June, 1971, that “Cray is w regulated 
on 40 «ec. Lente insulin * * * Tis urine sugar have 


‘e being regulated,” 


Gray has uninterruptedly driven a motor truck for 
38 years, up to the time of this mishap 


Dr. Anderson filled in the Department form setting 
forth the facets of Gray’s disease, which is dated June 28, 
N71, and neither Gray’s employer nor the Department 
found any fault or criticism with Gray's continuance at 
his employment as a chauffeur of the motor truck, and so 


he continued. 


Neither the Department nor Kaplan, the employer, ever 
communicated with Dr. Anderson, discussed his opinion 
and reports with him, nor rejected them, but accepted 
stch reports and continued Gray in his same occupation. 


[t is plaintiffs’ counsel’s position that Dr. Anderson 
in attesting to Gray’s physical condition committed a 


“tortious act” in his Pennsylvania oflice and they attempt 
to hold him as a defendant in this action. 


Plaintiffs have failed to present any proof indicating 
that the accident was proximately and exclusively brought 
about or had anything to do with Gray’s diabetes There 

no credible proof before this Court to establish that 
Giray’s condition on February 18, 1972, was any different 
than it was since he first was afflicted with diabetes in 
1962, during which intervening years | vorked steadily 
and conscientious iout incident. Where is there a 
casual relat twe Dr. Anderson’s opinion and re 
port and the shap more than eight (8) months later? 


Care must be exercised in not overlooking the many 
different causes set out in ‘'. Report of the Federal 
investigator. Did the Federal Administrator’s « 

staff or Gray’s employer take any steps 


terminete Gray’s employment because of his health? 


and patience of this learned C 
we succinctly s.ate, that the mi ap oceurred bhecause 
Gray was overworked in driving the vehicle long and 
many hours, such mileage and in the period of time as 
stated by him and as evidenced by the truck log. He 


complained to the investigator that he was “sleepy.” 


His physical condition at the time of the accident. as 


reported by the investigator, was “due to excessive fa 


tigue, other health proble s, irregular meals and pos 
sibly the use of amphetamine.” What has Dr. Anderson 
to do with that? 


If there be any fault or negligence, it heavily rests 
on the shoulders of Gray’s employer, Kaplan, and/or on 
CGray,—but it has nothing whatever to do with Dr. Ander 


son. 


ly unrelated events, 1. e., 


The two separate and whol 
the issuance of the doctor’s report in June, 1971, and 
the accident in February, 1972, were so far apart Jn 
point of time, in the instrumental cause of the accident, 
the circumstances and the physical situation, as we"! as 
the places where Dr. Anderson issued his report in 
Pennsylvania, and the mishap taking place in New York, 
that great care and consideration should be given in es 
tablishing the fact that the accident and the cause of 
action arose only from the improper and negligent op 
eration of the motor vehicle which occurred at or about 
the toll booth in Ripley, New York, and warrants the 
dismissal of the lawsuit for laek of jurisdiction of Dr. 
Anderson. 


A ease resembling a similar situation was ably de 
cided by this Court in the Fontanetta case, 421 F. (2d) 


- 


ode, supra. 


See also: 


Frummer v. Ililton Hotels, Ine., 19 N. Y. 2d 533 
cert. denied 389 UU. S. 923, 

It is most respectfully submitted that the issuance of 
the medical report by Dr. Anderson was neither negli- 
gent nor improper, but the result of extensive training 
and knowledge, and was not a tortious. act; that such 
medieal reports were never acted upon by the employer 
or the authorities during the many years of the respective 
issuance of the many reports which were ignored; and 
that the intervening period of time between the last re 
port of June, 1971, and the date of aecicent, causes such 
remoteness as to erase any connection or link between the 
two. 
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It is alsc urged that nothing has been presented to 
this Court indieating any relationship between the doe 
tor’s report and the accident on February 18, 1972. The 


issuance of that report ha no relevancy to the accident 
and its cause, and the facts are unrelated to each other 
and in no way contribute to the occurrence, which resulted 
from the chauffeur’s (Gray) misjudgment or loss of 


physical endurance. 


We respectfully call the attention of this Court to 
the outstanding fact of this lawsuit. Dr. Anderson’s re- 
ports and certifications were complete and truthful and 
stated Gray’s medical condition accurately,—and it dis 
closed that Gray had diabetes and the details thereof, and 
that it was regulated. He made those statements under 
oath. 


What else could Dr. Anderson have done in the 
situation? Could he personally have discharged CGiray? 
Obviously not. Dr. Anderson answered the questions 
asked of him in the certificate in a straightforward and 
truthful manner and forwarded it to Gray’s employer so 
that the latter would act as he, Kaplan, and the De 
partment, should have acted. It was their neglect or in 
difference or inattention that made it possible for Gray 
to continue in his employment. Tt was cheir duty to act 
and possibly dismiss Gray as an employee—Dr. Anderson 
had no such powers or jrrisdiction. 


The “tortious act” was not Dr. Anderson’s. 


Plaintiffs’ brief. 
The thrust of plaintiffs’ argument is that Dr. Ander- 


son’s professional practice of medicine, as is the prac- 
tice in general, “a business,” and they refer to it by 
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uch appellation throughout most of their brief. Such 


contention merits no debate or response. 


The eases cited by plaintiffs involve, generally, prin- 
ciples and points or law whieh are inapposite to the 
issues involved on this appeal, and stand for general 
propositions of law and are not authority for a con- 
clusion contrary to that reached by the judge in the 
district court. Statistics set forth are entirely foreign 
to the questions presented to this Court. 


The facts as they exist in connection with this ap- 
,val are real and refer to actualities, and to borrow 
some language from Old Colony R. R. Co. v. Commis- 
sioner of Interna. “evenue, 984 U. S. 552, at 561, “not 
some estoerie cone pt derived from subtle. and theoretic 
analysis” as does plaintiffs’ arguments. 


POINT IV. 


The order of the court below should be affirmed with 
costs. 


Respectfully submitted, 


GEORGE I. JANOW, 
Of Counsel to 
Kwox, Granam, Pearson, McLAuGHLIN AND 
SENNETT, 
Attorneys for Defendant-Appellee. 
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